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DEPARTMENT OF AGRI CULTURE
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RECOVMENDED ORDER

A hearing was held pursuant to notice on January 13 and 14,
2005, before Barbara J. Staros, duly-designated Adm nistrative
Law Judge of the Division of Adm nistrative Hearings, via video
tel econferencing in Pensacola and Tal | ahassee, Florida.
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For Petitioner: David W Young, Esquire
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407 Sout h Cal houn Street
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Tal | ahassee, Florida 32399-0800

For Respondents: Robert O Beasley, Esquire
Litvak & Beasley, LLP
220 West Garden Street, Suite 205
Post OFfice Box 13503
Pensacol a, Florida 32591-3503



STATEMENT OF THE | SSUES

Whet her Respondent conmmitted the violations set forth in
the Adm nistrative Conplaint, as anended, and, if so, what
penal ty shoul d be inposed.

PRELI M NARY STATEMENT

On July 7, 2004, the Departnent of Agriculture and Consuner
Services (the Departnent) issued an Adm nistrative Conpl ai nt
consisting of 16 counts. The Adm nistrative Conplaint charged
Respondents with violations of pertinent provisions of Chapter
482, Florida Statutes, and Florida Adm nistrative Code Chapter
SE-14.

The Administrative Conplaint was addressed to M. difford
Killingsworth, certified operator-in-charge of Killingsworth
Envi ronmental , |nc.

Respondents disputed the allegations in the Adm nistrative
Conpl aint and requested a formal admi nistrative hearing. The
case was referred to the Division of Admnistrative Hearings on
or about August 30, 2004. A formal hearing was set for
Novenmber 3, 2004. Respondents filed a Mdtion for Continuance of
the hearing, which was granted. The hearing was reschedul ed for
January 13 and 14, 2005.

On January 10, 2005, Petitioner filed a Motion to Amend
Adm ni strative Conpl aint seeking to anmend Count 10. The notion

was granted.



Prior to hearing, the parties resolved the issues in
several of the counts of the Adm nistrative Conplaint |eaving
four counts remaining which alleged violations of Subsections
482.071(1) and (2)(a), Florida Statutes,” and Florida
Adm ni strative Code Rules 5E-14.142(3)(b), (5 (f) and (g) and
5E-14. 106(4) .

At the commencenent of the second day of the hearing,
Petitioner nmade a second notion to amend the Administrative
Conpl aint. The notion was deni ed.

This case was consolidated for purposes of hearing only
wi th case Nos. 04-3053 and 04-3054. At hearing, Petitioner
presented the testinony of Charles Wod, Cinton Killingsworth,
Cifford Killingsworth, Joe Parker, Gary Stanford, Bruce Nicely,
M chael Page, and Steven Dwinell. Petitioner's Exhibits K-1
through K-9 were admtted into evidence. Respondents presented
the testinmony of Steven Dwinell and difford Killingsworth.
Joint Exhibit 1 was admtted into evidence.

A transcript consisting of three volunmes was filed on
April 20, 2005. The parties tinmely submtted Proposed
Recommended Orders, which have been considered in the

preparation of this Recommended Order.



FI NDI NGS OF FACT

1. Petitioner is an agency of the State of Florida charged
with regulating the operation of the pest control industry
pursuant to Section 482.032, Florida Statutes.

2. At all tinmes material to this case, Cifford
Killingsworth was the owner and Certified Operator in Charge
(CAOC of Killingsworth Environnental, Inc., d/b/a Environnental
Security, al/k/a KEFL, Inc., a licensed pest control conpany in
Cant onnent, Fl ori da.

Counts 9 and 11

3. Counts 9 and 11 of the Adm nistrative Conplaint allege
as foll ows:

Count 9 During an inspection on July 11,
2003, the Departnment found that
Killingsworth Environmental, |ncorporated
operated an unlicensed business |ocation at
9100 Hanmman Avenue, Pensacol a, at which
sales solicitations were made and
remuneration received. This is a violation
of Chapters 482.071(1) and (2), Florida

St at ut es.

Count 11 During an inspection on July 11,
2003 the Departnent found that Killingsworth
Envi ronnental , | ncorporated phone nunbers
termnated in an unlicensed | ocation at 9100
Hamman Avenue. This is a violation of
Chapter 5E-14.142(3)(b).

4. Killingsworth Environnmental, Inc., d/b/a Environnental
Security, alk/a KEFL (hereinafter KEFL), is physically |ocated

at 4141 Pine Forest Road in Cantonnent, Florida, and is |isted



at this address on its application for business license filed
with the Departnment. Cantonnent is |ocated in Escanbia County
near Pensacola, Florida. Two other pest control conpanies,

Envi ronnental Security of Okal oosa, Inc., and Atlas Termte and
Pest Control of Cantonnent, Inc., are |ocated at the sanme

addr ess.

5. On July 11, 2003, the Departnent conducted an
i nspection of a conpany call ed Hone Services Marketing and
Managenent, LLC (hereinafter Honme Services), which is |ocated at
9100 Hamman Avenue in Pensacola. difford Killingswrth and
Cinton Killingsworth? are the managers of Home Services.

6. On March 26, 2002, KEFL entered into a Managenent and
Mar keti ng Agreenment with Hone Services, executed by Cifford
Killingsworth on behalf of KEFL and by Clinton Killingsworth on
behal f of Hone Services.

7. Since that agreenent was signed, the tel ephone nunber
for KEFL listed in the |ocal tel ephone directory term nated at
Home Services. Honme Services also answers calls for
Environnental Security of Okal oosa and Atlas Termte and Pest
Control of Cantonnent, Inc. Through their conputer system and
caller 1D, the Hone Services enpl oyee knows which conpany is

being call ed and answers accordi ngly.



8. Honme Services enployees do not make "cold calls" to new
custoners. They receive calls fromexisting custoners. They
contact custoners with active accounts to set up renewals. They
al so contact honeowners whose honmes were treated during
construction and whose initial accounts were with the buil der of
the hone. |If a new custoner calls, a Honme Services enpl oyee
answers the call, gets the contact information fromthe
potential new client, and then calls the appropriate technician
who would then call or visit the potential custoner. The
appropriate technician is generally determ ned by the geographic
| ocation of the caller.

9. Wile a Home Services enployee night send a preprinted
contract to the technician to take to the job site or mail a
contract to a custoner, Hone Services does not enter into any
contract to perform pest control services. No pest control
trucks or chemicals are stored at Home Services.

10. Hone Services also has a paynment processing conponent.
Hone Services sends bills to pest control customers which
instruct custoners to nmake out the check to the appropriate pest
control conpany, not to Hone Services. Paynents from custoners
for pest control services are deposited into the account of the

appropriate pest control conpany.



11. No evidence was presented that 9100 Haman Avenue i s
an advertised permanent | ocation of KEFL from which business was
solicited, accepted, or conducted.

12. After the July 11, 2003, inspection of Home Services,
Cinton Killingsworth, Cifford Killingsworth's brother, took
steps to get Hone Services licensed as a pest control conpany.
Clifford Killingsworth did this because it was his understandi ng
that the Departnent took the position that Hone Services was in
t he busi ness of practicing pest control services. He enployed
his brother, Daniel Killingsworth, to be the required |icensed
person in charge, and contacted several insurance conpanies to
obtain the required insurance. He had difficulty in obtaining
t he required insurance since Hone Services does not offer pest
control services. Despite these difficulties, Hone Services was
issued a license in Decenber 2003.

Count 10

13. Count 10 of the Admi nistrative Conplaint, as anended,
reads as follows:

During an inspection on July 16, 2003, the
Departnment found that Killingsworth

Envi ronnmental , | ncorporated stored
pesticides at an unlicensed busi ness

| ocation at 1830 Gal vez Road, Culf Breeze,
Florida, which is a violation of Chapter 5E-
14.142(5)(f) and (g), Florida Adm nistrative
Code. That in addition, the Respondent,
Killingsworth Environnmental, Inc., regularly

parked trucks containing pesticide at that
| ocation during nighttime hours, published



in the 2002- 2003 Bell South Tel ephone
Directory under Pest Control Services in the
yel | ow pages of the tel ephone directory, a
listing for "Environnental Security", a nane
under which it did business, and its

enpl oyees received by facsimle daily work
assignnments that were sent to them at that

| ocation. That the Respondent,
Killingsworth Environnental, Inc operated an
unl i censed business | ocation at 1830 Gal vez
Road, @ulf Breeze, Florida, in violation of
Section 482.071(2)(a), Florida Statutes.[®]

14. The property located at 1830 Galvez Drive is
surrounded by a | ocked fence and contains a structure. The
structure is not enclosed. Both KEFL and Environnmental Security
of Okal oosa park trucks there overnight.

15. The Departnent conducted an inspection of 1830 Gal vez
Drive on July 16, 2003. Wen the inspectors arrived, the gate
to the property was | ocked and the trucks were | ocked. They
entered the property when pest control enployees arrived. On
the day of the inspection, the Departnent’'s inspectors found
unm xed chemcals in the trucks.

16. difford Killingsworth acknow edges that at the tine
of the inspection, conpany trucks parked at the Galvez Drive
| ocation overnight and pesticides were in the | ocked trucks.

17. Conpany records or contracts are not stored at the

Gal vez Drive location. No custonmer contact takes place at or

fromthe Galvez Drive | ocation.



18. The Pest Control Business License Application Form
contains a space in which the |icensee nust respond to the
follow ng: "Designate |ocation where pest control records and
contracts will be kept and the exact |ocation address for
storage of chemcals if other than |icensed business |ocation."

19. The applications for business |license for KEFL d/ b/a
Environnental Security do not reference 1830 Gal vez Road as a
| ocati on where storage of chem cals occurs. KEFL does not have
a license for operating a business at this |ocation.

20. The yel |l ow pages for the Pensacola area contains a
listing inred ink for "Environnental Security, Inc." It lists
an address of 4141 Pine Forest Road with the tel ephone nunber
473-1060. There is another reference to "Environnental
Security” in black ink in smaller type which |ists the address
1830 Galvez Drive with the nunber 916-7731.%

21. difford Killingsworth arranged to have a phone line
for a fax machine to be located in a trailer at the Galvez Drive
| ocation. The purpose of installing a fax line at Galvez Drive
was for enployees to receive daily schedul e assignnents. The
916- 7731 nunber listed in the yell ow pages is the nunber of the
fax machine. difford Killingsworth did not request a listing
for the nunber of the fax machine. However, the tel ephone

conpany listed it in the phone book. dinton Killingswrth has



requested the | ocal tel ephone conmpany renove the erroneous
listing a nunber of tines.
Count 13
22. Count 13 of the Administrative Conplaint reads as
fol | ows:
During an inspection on July 11, 2003 the
Department found that pesticide was kept at
4141 Pine Forest Road in a container other
t han application equi pnent and not
accurately identified through the use of
per manent, durable |abel or tag, show ng the
common or chem cal nane(s) of principa
active ingredients(s), which is a violation
of Chapter 5E-14.106(4), Florida
Admi ni strative Code.
23. On July 11, 2003, the Departnent conducted an
i nspection of KEFL's business |ocation, 4141 Pine Forest Road.
One of the inspectors that day was Bruce Nicely, a regional
supervi sor of the Departnent's Bureau of Entonol ogy and Pest
Control. He was acconpani ed by Paul Mtola of the Departnent,
who did not testify at the hearing. During the inspection,
Clifford Killingsworth opened a storage trailer for inspection.
M. Killingsworth described the trailer as a jug disposa
trailer, where enpty jugs and druns were stored until they could
be recycl ed or disposed of properly.
24. At the back of the trailer, M. N cely found a two-

and-one-hal f gallon unmarked jug inside a five-gallon bucket.

An uni dentified substance was inside the jug.

10



25. M. N cely took a sanple of the substance inside the
jug, pouring it directly into an eight-ounce sanple jar. He
| abel ed the jar "PHY nunber 07110346060107" and pl aced the
sanple in a seal ed sanple collection bag which was put in a
cooler of ice. Wen conpleting the pesticide collection report,
he wote "pesticide screen” in a blank after the words, "List
active ingredient(s) and/or conpounds to analyze for."
M. Nicely then gave the sanple to Steven Dwi nnel, at 4:35 p.m
on July 11, 2003.%

26. M. Dwinnel relinquished the sanple to M ke Page at
8:03 p.m on July 11, 2003. At the tinme, M. Page was the
director of the Departnent's pesticide |aboratory. M. Page has
an undergraduate degree in chem stry and a graduate degree in
t oxi col ogy and pharnacol ogy with over 16 years of experience as
an anal ytical chem st. Wen M. Page received the pesticide
coll ection report, the word "Lindane" al so appeared on the
report along with the request for a pesticide screen. It is not
cl ear who wote the word "Lindane” on the collection report or
when the word "Lindane" was witten. According to M. Page, a
pesticide screen includes testing for Lindane. He therefore
concl uded that whether or not the word "Lindane" was included in
the request for analysis nmade no difference in the lab's

testing.
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27. An analysis of the sanple was perfornmed revealing that
t he sanpl e contained a concentration of 34.2 percent Lindane and
46 parts per mllion of Chlorophyrifos. M. Page described the
anount of Chl orophyrifos conpared to the Lindane as a m nuscul e
anount. Both Lindane and Chl orophyrifos are pesticides.

28. The undersigned is persuaded that the Departnent
appropriately nmaintained the chain of custody of the sanple
regardl ess of whether or not the word "Lindane" appeared on the
collection report. The fact that "Lindane" appeared on the
collection report sonetine after M. Nicely relinquished it and
the sanple is of no consequence as to the validity of the
| aboratory testing of the sanple.

29. difford Killingsworth is uncertain as to whether his
conpany ever used Lindane but is certain that they have not used
it inrecent years as it has been "off the market" since
approxi mately 1999.

30. Two other pest control conpanies, Environnental
Security of Ckal oosa, Inc. and Atlas Termte and Pest Control of
Cantonnent, Inc., also use the trailer fromwhich the sanple was
taken, to store enpty pesticide containers. difford
Killingsworth does not know if the jug fromwhich the sanple was
t aken bel onged to his conpany. Although he was aware that his
conpany stored enpty pesticide jugs in the trailer, he was

unaware that a jug in the trailer contained an unidentified

12



substance. Wen asked under cross-exam nation what he woul d
have done had he been aware of a jug containing an unidentified
subst ance, he answered that he probably woul d have called the
landfill to see when the next "roundup” would be as that is when
the landfill takes "unidentifieds."

CONCLUSI ONS OF LAW

31. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng. 88 120.569 and 120.57, Fla. Stat.

32. Because the Departnent seeks the inposition of
adm ni strative fines, the agency has the burden of proving the

charged violations by clear and convinci ng evidence. Departnent

of Banki ng and Fi nance, Division of Securities and |nvestor

Protection v. Gsborne Stern and Conpany, 670 So. 2d 932 (Fl a.

1996) .
33. Section 482.161(7), Florida Statutes, states:

(7) The departnent, pursuant to chapter
120, in addition to or in lieu of any other
remedy provided by state or |ocal |aw, may
i npose an adm nistrative fine, in an anount
not exceedi ng $5,000, for the violation of
any of the provisions of this chapter or of
the rul es adopted pursuant to this chapter.
I n determ ning the amount of fine to be
levied for a violation, the foll ow ng
factors shall be consi dered:

13



(a) The severity of the violation,
i ncluding the probability that the death, or
serious harmto the health or safety, of any
person will result or has resulted; the
severity of the actual or potential harm
and the extent to which the provisions of
this chapter or of the rules adopted
pursuant to this chapter were viol ated;

(b) Any actions taken by the |icensee or
certified operator in charge, or limted
certificateholder, to correct the violation
or to renedy conpl aints;

34. Subsections 482.071(1) and (2)(a), Florida Statutes,
read as foll ows:

(1) The departnment may issue licenses to
qgual i fi ed busi nesses to engage in the

busi ness of pest control in this state. It
is unlawful for any person to operate a pest
control business that is not |icensed by the
depart nent .

(2)(a) Before entering business or upon
transfer of business ownership, and al so
annual |y thereafter, on or before an

anni versary date set by the departnent for
each |licensed business |ocation, each
person, partnership, firm corporation, or
ot her business entity engaged in pest
control nust apply to the departnent for a
license, or a renewal thereof, for each of
its business locations. Applications mnust
be made on fornms prescribed and furnished by
t he departnent.

35. Subsections 482.021(2) and (21)(e), Florida Statutes,
read as foll ows:
(2) "Business location" neans an adverti sed
per manent |ocation in or from which pest

control business is solicited, accepted, or
conduct ed.

14



36.

provi des:

37.

(21) "Pest control™ includes:

* * %

(e) The advertisenent of, the solicitation
of, or the acceptance of remuneration for
any work described in this subsection, but
does not include the solicitation of a bid
froma licensee to be incorporated in an
overall bid by an unlicensed primry
contractor to supply services to another

Florida Adm nistrative Code Rule 5E-14.106(4)

(4) Pesticides kept in containers other

t han application equi pnent shall be
accurately identified by permanent, durable
| abel or tag, show ng the conmon or chem ca
name(s) of principal active ingredient(s)
and providing informati on required by EPA
regul ati ons or recommendati ons.

Fl ori da Adm nistrative Code Rule 5E-14.142(3)(b),

(5)(f) and (g), provides:

(3) Adverti sing:

(b) Al pest control tel ephone directory
advertising, including direct-dial |ong

di stance lines shall in all cases show the
Iicensee’s name or trade name registered
with the Departnent, conplete |icensed
busi ness | ocation address and tel ephone
nunbers. Blind (unidentified) tel ephone
nunbers are prohibited. All tel ephone
nunbers used in the solicitation and
acceptance of pest control shall term nate
in the |icensed business |ocation.

15



(5) Business license application: In
accordance with Section 482.071(1), F.S.,
the following information shall be submtted
on, attached to and made a part of the
Departnent’ s pest control business |icense
application form DACS 13605, Rev. 3/02,

i ncor porated by reference.

* * *

(f) The exact |ocation address where the

licensee’ s records, including contracts, for

pest control work are kept and the exact

| ocati on address of storage of chem cals.

(g) A statenent signed by the certified

operator(s) in charge that all information

gi ven in Department business |license

application is true and correct and that he

will promptly notify the Departnent in

writing of any subsequent changes thereof,

except change of hone address and prinmary

duty of identification card hol ders ot her

than certified operators.

38. As to Count 9, there was no evidence presented that
9100 Hamman Avenue was an advertised pernmanent |ocation of KEFL
from whi ch busi ness was solicited, accepted, or conducted.
Accordingly, the Departnent has not nmet its burden of
establishing that a violation of Section 482.071(1) and (2)(a),
Fl orida Statutes, occurred.
39. As to Count 11, the Departnment has nmet its burden of

proving that a violation of Florida Adnministrative Code Rul e 5E-
14.142(3)(b) occurred in that the KEFL's tel ephone nunber used

in the acceptance of pest control business does not terminate in

16



the |icensed business |ocation of KEFL. It does, however,
termnate in a |licensed business |ocation; i.e., that of Hone
Servi ces.

40. As to Count 10, the Departnent net its burden of
proving that a violation of Florida Adm nistrative Code Rul e 5E-
14.142(3)(f) and (g) occurred in that KEFL routinely stored
chem cals in trucks parked at 1830 Galvez Drive, which address
was not referenced on KEFL's application for |icense.

41. However, as to the remaining allegations of Count 10,
as anmended, the undersigned is not persuaded that the failure to
list the 1830 Galvez Drive |location on the application also
constitutes a violation of Section 482.071(1) and (2)(a),
Florida Statutes, in that KEFL did not advertise the Gal vez Road
| ocation as a place of business. The evidence established that
the yell ow pages listing was nmade in error, not by any action of
Respondents. Further, the phone nunber which appears in the
yel l ow pages is of a fax line used internally for work
assignnents and is not a tel ephone nunber which the public uses
to call for pest control services.

42. As for Count 13, the Departnent has not net its burden
of proving that a violation of Florida Adm nistrative Code Rul e
5E-14.106(3) occurred. Wiile the there was clear and convi nci ng
evi dence that the Departnment's chain of custody of the chem cal

sanpl e was handl ed appropriately, it did not prove that

17



Respondents herein failed to accurately identify a pesticide in
an unl abel ed container. Oher pest control conpanies and ot her
COC s used the trailer. There was no proof that the container
bel onged to KEFL or Cifford Killingsworth. Therefore, the

evi dence does not prove that Respondents herein are responsible
for the container not being appropriately | abel ed.

43. The Department seeks to inpose a fine of $2,500 for
the violation of Florida Adm nistrative Code Rule 5E
14.142(3)(b) for the tel ephone nunber of Respondent KEFL
termnating at a | ocation other than the |icensed busi ness
| ocati on.

44. The Departnent al so seeks to inpose a fine of $2,500
for the violation of Florida Adm nistrative Code Rul e 5E-
14.142(5)(f) and (g), for failing to disclose on the business
| i cense application of Respondent KEFL that 1830 Galvez Drive is
an address where pest control chem cals were stored.

45. The Departnment offered testinony as to how the
suggest ed amounts of fine were determ ned based upon Section
482.161, Florida Statutes, and enforcenent guidelines of the
Bureau of Entonol ogy and Pest Control.

46. The suggested administrative fine of $2,500 for the
failure to list 1830 Galvez Drive as a |l ocation where pesticides

are stored i s reasonabl e.
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47. However, in calculating the suggested fine for the
t el ephone nunber not termnating in the |icensed business
| ocation, the actions taken by the |icensee to correct the
vi ol ati on were not considered by the Departnent as required by
Section 482.161(7)(b), Florida Statutes. As there is virtually
no risk of harmto the public's health or safety, see Section
482.161(7)(a), Florida Statutes, and great efforts were nade to
remedy the situation, this anpunts to a technical violation and
a de mininus penalty of $100 is nore appropriate.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law set forth herein, it is

RECOMVENDED t hat a final order be entered assessing a fine
agai nst Respondents in the amobunt of $2, 600.

DONE AND ENTERED this 25th day of My, 2005, in

Tal | ahassee, Leon County, Florida.

=

BARBARA J. STAROCS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us
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Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 25th day of May, 2005.

ENDNOTES

1/ Al references to Florida Statutes are to 2004 unl ess
ot herw se i ndi cat ed.

2/ dinton Killingsworth is the owner and CO C of Environnental
Servi ces of (kal oosa, Inc., Respondents in Case No. 04- 3054
heard sinmul taneously with the instant case. difford and
Clinton Killingsworth are brothers.

3/ The correct address is 1830 Gal vez Dri ve.

4/ Both KEFL and Environnmental Security of Ckal oosa do business
under the nane "Environnental Security."”

5/ M. Dwinnel is Assistant Director of the Departnent's
Division of Agriculture and Consuner Services. He Previously
held the title of Chief of the Bureau of Entonol ogy and Pest
Control. The record is unclear which title he held at the tine
of the inspection.

COPI ES FURNI SHED,

Robert O Beasley, Esquire

Litvak & Beasley, LLP

220 West Garden Street, Suite 205
Post O fice Box 13503

Pensacol a, Florida 32591-3503

David W Young, Esquire

Departnment of Agriculture and
Consumer Services

407 Sout h Cal houn Street

Room 520, Mayo Buil di ng

Tal | ahassee, Florida 32399-0800
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Honor abl e Charles H Bronson

Comm ssi oner of Agriculture

Departnment of Agriculture and
Consumner Services

The Capitol, Plaza Level 10

Tal | ahassee, Florida 32399-0810

Ri chard D. Tritschler, General Counse

Departnent of Agriculture and
Consumer Services

The Capitol, Plaza Level 10

Tal | ahassee, Florida 32399-0810

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions wthin
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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